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[3110-01] 


OFFICE OF MANAGEMENT AND 
BUDGET 
Office of Federal Procurement Policy 
PROPOSED POLICY REVISION 
Invitation for Public Comment 


AGENCY: Office of Federal Procure- 
ment Policy, Office of Management 
and Budget. 


SUMMARY: This proposed revision 
would replace OMB Circular A-76, 
“Policies for Acquiring Commercial or 
Industrial Products and Services for 
Government Use.” It reaffirms the 
Government’s general policy of reli- 
ance on the private sector for goods 
and services, while recognizing that 
governmental functions must be per- 
formed by Government personnel and 
the proper attention must be given to 
relative cost. More definitive guide- 
lines are provided to insure greater 
consistency and equity to all parties in 
the implementation of this circular. 


DATE: Comments must be received on 
or before October 23, 1978. 


ADDRESSES: Comments should be 
addressed to the Administrator for 
Federal Procurement Policy, Office of 
Management and Budget, 726 Jackson 
Place NW., Washington, D.C. 20503. 


FOR FURTHER INFORMATION 
CONTACT: 


Mr. William D. Russell, Deputy As- 
sistant Administrator for Logistics, 
telephone 202-395-3327. 


SUPPLEMENTARY INFORMATION: 
Under Pub. L. 93-400, the Administra- 
tor for Federal Procurement Policy is 
responsible for monitoring and revis- 
ing policies, regulations, procedures 
and forms relating to reliance by the 
Federal Government on the private 
sector to provide needed property and 
services. On June 13, 1977, the Admin- 
istrator and the Director of OMB an- 
nounced a comprehensive review of 
OMB Circular A-76 and its implemen- 
tation, and solicited input and sugges- 
tions from interested parties. On No- 
vember 21, 1977, a number of proposed 
changes to the circular were published 
for comment. This draft revision of 
the circular implements those 
changes, with consideration of the re- 
sponses received. 


DISCUSSION OF PROPOSED REVISION 
POLICY 


The current Circular A-76 states the 
Government’s general policy of rely- 
ing on the private sector to supply its 
needs. The draft revision expands this 
policy statement to recognize that 
“governmental functions” must be 
performed by Government personnel, 
and that the taxpayer is entitled to 
economy in Government, which re- 


NOTICES 


quires appropriate emphasis on com- 
parative cost. 


DEFINITIONS 


Circular A-76 currently defines a 
“new start” as any new Government 
commercial or industrial activity, or 
any significant expansion or addition- 
al capital investment in an existing ac- 
tivity. The draft revision would define 
“new start” and “expansion” separate- 
ly, permitting appropriately different 
treatment in reviews and cost studies. 

“Government commercial or indus- 
trial activity” is defined in more detail, 
and a representative listing of com- 
mercial and industrial activities is pro- 
vided as attachment A. 

“Governmental function” is defined 
to clearly embrace the activities that 
should always be performed by Gov- 
ernment personnel because they in- 
volve exercising a governmental judg- 
ment. This definition is primarily lim- 
ited to those functions which inher- 
ently involve value judgments, and 
does not include ancillary and support 
activities. 


SCOPE 


The scope of the Circular has been 
simplified and clarified to exclude 
“governmental functions” from inven- 
tory and review requirements, and also 
to clearly prohibit contracts which es- 
tablish an employer-employee rela- 
tionship between the Government and 
contract personnel. It also reempha- 
sizes that agencies should not contract 
out for the purpose of avoiding per- 
sonnel ceilings or salary limitations, 
and clarifies the reiationship with 
OMB Circular A-109 and guidance on 
consulting services. New language 
more clearly states the applicability of 
the circular to R. & D. activities. 
These changes should eliminate some 
misunderstandings and improper in- 


terpretations that have caused prob-. 


lems in the past. 


INTERAGENCY PROVISION OF GOODS AND 
SERVICES 


The present Circular lists services 
obtained from another agency as one 
of the exceptions to reliance on the 
private sector. Agency guidance was 
not adequate and resulted in inconsist- 
ent treatment of such arrangments. In 
some cases, an activity is listed by 
both agencies, in other cases, it is not 
listed or reviewed by either. In the 
draft revision, this coverage is placed 
in a separate paragraph and provides 
new guidance to assure proper reviews. 


CIRCUMSTANCES UNDER WHICH THE GOV- 
ERNMENT MAY OPERATE A COMMERCIAL 
OR INDUSTRIAL ACTIVITY 


Current language has permitted this 
section to be very loosely interpreted 
and applied. Under the proposed 


change, coverage is simplified to pro- 
vide more consistent implementation. 
One of the exceptions was moved to a 
separate paragraph and two were con- 
solidated, leaving three circumstances 
to justify in-house performance: lack 
of a satisfactory private source, mili- 
tary necessity, and relative cost. 

More specific guidelines are provided 
for determining when there is no satis- 
factory commercial source, including 
any case where use of a contract would 
delay or disrupt a program. The De- 
partment of Defense is developing 
more detailed criteria for identifying 
those activities that must be per- 
formed by Government personnel to 
maintain military readiness. Cost com- 
parisons, which have been the focus of 
considerable controversy, will be cov- 
ered in a new supplemental handbook. 
A draft of this handbook wiil be pub- 
lished for review and comment by in- 
terested parties prior to issuance. 


COST COMPARISONS 


Cost comparison guidelines are 
rather general in the present Circular, 
permitting a wide divergence in prac- 
tice between agencies. The revised 
draft establishes basic principles to be 
followed, which will be supplemented 
by detailed guidance in the handbook. 
Significant changes in the proposed 
cost comparsion principles, which are 
designed to produce greater accuracy 
and consistency in cost analyses, in- 
clude: Use of firm bids or proposals to 
establish commercial costs; recognition 
of overhead and indirect costs for Gov- 
ernment operations; use of present 
value analysis when appropriate; cost 
differentials favoring the “status quo;” 
and a Government retirement cost 
factor, on a dynamic normal cost basis, 
of 20.4 percent. 


IMPLEMENTATION 


Implementation has been the most 
criticized aspect of Circular A-76 since 
its issuance—this responsibility is as- 
signed to the executive agencies where 
it has not received a high level of man- 
agement attention. Several specific 
changes in the proposed draft are in- 
tended to promote more effective and 
consistent implementation. These are: 

(1) Publication of an advance sched- 
ule for review of all commercial and 
industrial activities and service con- 
tracts suitable for Government per- 
formance; (2) public availability of 
review results; (3) a procedure for ad- 
ministrative review of disputed deci- 
sions. These actions will provide a 
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degree of visibility that should signifi- 
cantly enhance implementation. 


LESTER A. FETTIG, 
Administrator. 


{Circular No. A-76 (Revised)] 


To THE HEADS OF EXECUTIVE 
DEPARTMENTS AND ESTABLISHMENTS 


Subject: Policies for Acquiring Com- 
mercial or Industrial Products and 
Services for Government Use. 


1. Purpose. This circular sets down 
the policies and procedures to deter- 
mine whether needed commercial or 
industrial type work should be done 
by contract with private sources or in- 
house using Government facilities and 
personnel. This circular covers all ex- 
ecutive departments and agencies and 
replaces OMB Circular No. A-76, 
dated August 30, 1967, and all subse- 
quent amendments. 

2. Background. In a democratic free 
enterprise economic system, the Gov- 
ernment should not compete with its 
citizens. The private enterprise 
system, characterized by individual 
freedom and initiative, is the primary 
source of national economic strength. 
In recognition of this principle, it has 
been and continues to be the general 
policy of the Government to rely on 
competitive private enterprise to 
supply the products and services it 
needs. 

This policy has been expressed in 
Bureau of the Budget Bulletins issued 
in 1955, 1957, and 1960. In 1966, Circu- 
lar A-76 was issued and, for the first 
time, prescribed the policy and pro- 
vided implementing guidelines in a 
permanent directive. The Circular was 
revised in 1967, by Transmittal Memo- 
randum No. 1, to clarify some provi- 
sions and to lessen the burden of work 
by the agencies in implementation. 
Transmittal Memorandum No. 2 was 
issued in 1976, providing additional 
guidance on cost comparsions and pre- 
scribing standard cost factors for Fed- 
eral employee retirement and insur- 
ance benefits. 

In 1977, a comprehensive review of 
the Circular and its implementation 
was initiated. Transmittal Memoran- 
dum No. 3 was issued on June 13, 1977, 
announcing the review and temporar- 
ily reducing the Government retire- 
ment cost factor. Comments were so- 
licited from all interested parties, and 
proposed changes to the Circular were 
published for review and comment in 
November 1977. 

3. Policy. This policy builds on three 
equally valid policy precepts: 

a. Rely on the private sector. The 
Government’s business is not to be in 
business. Where private sources are 
available, they should be looked to 
first to provide the commercial or in- 
dustrial goods and services needed by 


NOTICES 


the Government to act on the public’s 
behalf. 

b. Retain certain governmental func- 
tions in-house. Certain functions are 
inherently governmental in nature, 
being so intimately related to the 
public interest as to mandate perform- 
ance by Federal employees. 

c. Aim for economy; cost compari- 
sons. When private performance is 
feasible and no overriding factors re- 
quire in-house performance, the tax- 
payer deserves and expects the most 
economical performance and, there- 
fore, rigorous comparison of contract 
costs versus in-house costs should be 
used when appropriate to decide how 
the work will be done. 

4. Definitions. For the purposes of 
this Circular: 

a. A “Government commercial or in- 
dustrial activity” is one which is oper- 
ated and managed by a Federal execu- 
tive agency and which provides a prod- 
uct or service that could be obtained 
from a private source. A representa- 
tive, but not comprehensive, listing of 
such activities is provided in Attach- 
ment A. An activity can be identified 
with an organization or a type of 
work, but must be (1) separable from 
other functions so as to be suitable for 
performance either in-house or on 
contract; and (2) a regularly needed 
activity. of an operational nature, not a 
one-time activity of short duration as- 
sociated with support of a particular 
project. It also includes the facility 
and equipment ownership aspects of a 
Government-owned, contractor-oper- 
ated (GOCO) facility. 

b. An “expansion” is the moderniza- 
tion, replacement, upgrade, or expan- 
sion of a Government commercial or 
industrial activity involving additional 
capital investment of $100,000 or 
more, or increasing annual operating 
costs by $200,000 or more; provided, 
the increase exceeds 20 percent of the 
total investment or operating cost. A 
consolidation of two for more activi- 
ties is not an “expansion” unless the 
proposed total capital investment or 
operating cost exceeds the total from 
the individual activities by the amount 
of the threshold. 

c. A “conversion”’ is the transfer of 
work from a Government commercial 
or industrial activity to performance 
by a private commercial source under 
contract. 

d. A “new start” is a newly-estab- 
lished Government commercial or in- 
dustrial activity, including a transfer 
of work from contract to in-house per- 
formance. 

e. A “private commercial source” is a 
private business or other non-Federal 
activity, located in the United States, 
its territories and possessions, the Dis- 
trict of Columbia, or the Common- 
wealth of Puerto Rico, which provides 
a commercial or industrial product or 
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service required by Government agen- 
cies. é 

f. A “Governmental function” is a 
function which must be performed in- 
house due to a special relationship in 
executing governmental responsibil- 
ities. Such governmental functions can 
fall into several categories: 

(1) Discretionary application of 
Government authorities, as in investi- 
gations, prosecutions and other judi- 
cial functions; in management of Gov- 
ernment programs requiring value 
judgments, as in directing the national 
defense, selection of program prior- 
ities, and direction of Federal employ- 
ees; and all regulatory responsibilities. 

(2) Monetary transactions and enti- 
tlements, as in Government benefit 
programs and tax collection and reve- 
nue disbursements of the Govern- 
ment. 

(3) Minimum in-house core capabili- 
ties in the area of research, develop- 
ment, and testing, needed for techni- 
cal analysis and evaluation and tech- 
noloy base management. Require- 
ments for such services beyond the 
minimun core capability which is justi- 
fied by the agency are not considered 
governmental functions, however. 

5. Scope. 

a. No executive agency will engage in 
or contract for commercial or industri- 
al activities except in accordance with 
the provisions of this Circular, or as 
otherwise provided by law. 

b. The implementation provisions of 
this Circular do not apply to govern- 
mental functions pursuant to para- 
graph 4(f). These must be performed 
in-house by Government personnel. 

c. This Circular applies to the oper- 
ation of Government-owned, contrac- 
tor-operated (GOCO) facilities. The 
policies should be incorporated into 
the make-or-buy procedures of the op- 
erating contractor as an agent of the 
executive agency. 

d. Additional limitations are as fol- 
lows: 

(1) This Circular will not be used as 
authority to enter into contracts if 
such authority does not otherwise 
exists. 

(2) This Circular will not be used to 
enter into contracts which establish 
an employer-employee relationship be- 
tween the Government and individual 
contract personnel. Additional guid- 
ance on this score is found in the Fed- 
eral Personnel Manual, FPM 300-8 
and FPM 300-12. 

(3) This Circular will not be used to 
justify a conversion to contract solely 
to meet personnel ceilings or to avoid 
salary limitations. When in-house per- 
formance can be justified under this 
Circular, but cannot be undertaken 
without impacting a personnel limita- 
tion, an appeal may be made to OMB 
for ceiling adjustment. 
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(4) Major system acquisitions are 
governed by the provisions of OMB 
Circular A-109, “Major System Acquis- 
tions,” dated April 5, 1976. Reliance on 
the private sector is one of the general 
policies contained in Circular A-109 to 
ensure competitive consideration of all 
alternatives before making a decision 
on the best method to satisfy an 
agency need. 

(5) This Circular does not apply to 
consulting services of a purely adviso- 
ry nature relating to the governmental 
functions of agency administration 
and management and program man- 
agement. Assistance in the manage- 
ment area may be provided either by 
Government staff organizations or 
from private sources, as deemed appro- 
priate by executive agencies, in accord- 
ance with executive branch guidance 
on use of consulting services. 

(6) This Circular does not apply to 
contracts awarded under duly author- 
ized set-aside programs, including 
small business, minority business, 
Indian preference, Federal prison in- 
dustries, and other contract prefer- 
ence programs; however, activities will 
not be converted from in-house to con- 
tract performance except when sched- 
uled for review in accordance with this 
Circular. 

6. Use of products and services from 
other Federal agencies. 

a. Excess property or services availa- 
ble from other Federal agencies 
should be used in preference to new 
procurements, as provided by the Fed- 
eral Property and Administrative Ser- 
vices Act of 1949 and related regula- 
tions. 

b. With respect to the use of excess 
capacity, the performing agency must 
justify operation of the Government 
commercial or industrial activity. Ca- 
pacity should not be expanded while 
supporting another agency unless the 
total workload is reviewed and justi- 
fied under the provision of this Circu- 
lar. 

c. The agency considering use of 
excess capacity from another agency 
should review its needs under the Cir- 
cular on a case-by-case basis. When a 
decision is based on a comparative cost 
analysis, the using agency should so- 
licit bids or proposals to establish the 
commercial price. The agency with 
excess capacity should prepare the 
Goverment cost estimate for compari- 
son with commercial costs. 

7. Government operation of commer- 
cial or industrial activity. Govern- 
ment operation of a commercial or in- 
dustrial activity may be authorized 
under one of the following conditions. 
In all cases, specific explanations must 
be documented. If the function has 
been performed by contract elsewhere 
or at another time, the justification 
must specify why circumstances are 
substantially different. 


NOTICES 


a. No satisfactory commercial source 
available. 

(1) Before concluding that there is 
no commercial source available, the 
agency must place at least three no- 
tices over a 90-day period in the Com- 
merce Business Daily. In the case of 
urgent requirements, the publication 
period in the Commerce Business 
Daily may be reduced to 30 days with 
two notices. 

(2) Agencies’ efforts to find satisfac- 
tory commercial sources, especially 
small and minority-owned business, 
should be supplemented by obtaining 
assistance from the General Services 
Administration, Small Business Ad- 
ministration, and the Domestic and In- 
ternational Business Administration in 
the Department of Commerce. 

(3) Urgency by itself is not an ade- 
quate reason for starting or continuing 
a Government commercial or industri- 
al activity. It must be shown that com- 
mercial sources are not able and the 
Government is able to provide the 
product or service when needed. 

(4) Authorization on the basis that 
use of a commercial source would dis- 
rupt an agency program requires a 
specific documented explanation to 
demonstrate that contract perform- 
ance would cause unacceptable pro- 
gram disruption. 

(a) The fact that a program is classi- 
fied, or part of an agency’s basic mis- 
sion, or that there is a possibility of a 
strike of contract employee, is not an 
adequate justification of in-house per- 
formance. 

(b) Disruption must be spelled out 
specifically in terms of cost, time, and 
performance measures. 

(c) Disruption must be shown to be 
of a lasting or unacceptable nature. 
Transitory disruption from conver- 
sions are not sufficient grounds. 

b. National defense. (1) It may be 
necessary for the Government to justi- 
fy a commercial or industrial activity 
for purposes of combat support, re- 
training of military personnel, or for 
mobilization readiness. 

(2) Other detailed criteria will be de- 
veloped by the Department of Defense 
and other agencies with a defense mis- 
sion. With the approval of OMB, these 
criteria will be incorporated in the 
agency implementing instructions for 
this Circular. 

_(3) Justifications under this excep- 
tion must show why commericial per- 
formance would not meet the military 
need. 

c. Higher cost. A Government com- 
mercial or industrial activity may be 
authorized if a comparative cost analy- 
sis, prepared in accordance with this 
Circular, indicates that the Govern- 
ment can provide or is providing a 
product or service at a cost lower than 
if it were obtained from a private com- 
mercial source, as spell out below. 


8. Cost comparisons. A decision for 
in-house performance based on econo- 
my must be supported by a compara- 
tive cost analysis prepared in accord- 
ance with this paragraph and imple- 
menting guidance in the Cost Com- 
parison Handbook, which will be 
issued as a supplement to this Circu- 
lar. 

a. Common ground rules. (1) Both 
Government and commercial cost fig- 
ures must be based on the same scope 
of work and the same level of perform- 
ance. This requires the preparation of 
a sufficiently precise work statment 
with performance standards that can 
be monitored for either mode of per- 
formance. 

(2) Standard cost factors will be used 
as prescribed by the Cost Comparison 
Handbook and as supplemented to de- 
scribe particular agency operations. It 
will be incombent on each agency to 
defend any variations in costing from 
one case to another. 

(3) All significant Government costs 
must be considered, both for adminis- 
tering a contract and for direct Gover- 
ment performance, including alloca- 
tion of overhead and indirect costs. 

(4) The base period for the cost anal- 
ysis will be keyed to the expected span 
of performance to guard against ‘‘buy- 
in” pricing on the part of contractors 
of Governments activities. Prepriced 
options and subsequent recompetition 
should also be used to avoid a contact 
“buy-in.” Except when the circum- 
stances of the requirement dictate 
otherwise, the base period will corre- 
spond to the period of the proposed 
contract. 

(5) Cost comparisons are to be aimed 
at full cost, to the maximum extent 
possible in all cases. 

(6) Ordinarily, agencies should not 
incur the delay and expense of con- 
ducting cost comparison studies to jus- 
tify a Government commerical or in- 
dustrial activity for products or ser- 
vices estimated to cost the Govern- 
ment less than $100,000 per year. How- 
ever, it there is reason to believe that 
inadequate competitions or other fac- 
tors are causing commercial prices to 
be unreasonable, a cost comparision 
study can be conducted. Reasonable 
efforts should first be made to obtain 
satisfactory prices from existing com- 
mercial sources and to develop other 
eompetitive commercial sources. 

(7) The cost comparision will use the 
present value cost and discount rate 
prescribed in OMB Circular No. A-9A, 
“Discount Rates To Be Used in Evalu- 
ating Deferred Cost and Benefits,” 
when there are significant differences 
in capital investment or in the timing 
of outlays. 

b. Calculating contractor costs. Tae 
commercial cost figure must be based 
on a firm bid or proposal, solicited in 
accordance with pertinent procure- 
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ment regulations. Bidders must be told 
that an in-house cost estimate is being 
developed and that a contract may or 
may not result, depending on the com- 
parative cost of the alternatives. 

c. Calculating costs of Government 
operation. 

(1) Each agency should assure that 
Government operations are organized 
and staffed for the most efficient per- 
formance. To the extent practical and 
in accordance with agency manpower 
and personnel regulations, agencies 
should schedule reviews under this 
Circular with internal reorganizations 
for accomplishing the work most effi- 
ciently. 

(2) The Government cost factor for 
Federal employee retirement benefits, 
based on a dynamic normal cost pro- 
jection for the Civil Service Retire- 
ment Fund, will be 20.4 percent. 

(3) The Government cost factor for 
Federal employee insurance (life and 
health) benefits, based on actual cost, 
will be 4 percent. 

d. An existing in-house activity will 
not be coverted to contract perform- 
ance on the basis of economy unless it 
will result in savings of at least 10 per- 
cent of the estimate Government per- 
sonnel costs. 

e. A “new start” will not be approved 
on the basis of economy unless it will 
result in savings compared to contract 
performance at least equal to 10 per- 
cent of Government personnel costs, 
plus 25 percent of equipment and fa- 
cility costs. 

f. All cost comparisons must be re- 
viewed by an activity independent of 
the cost analysis preparation to insure 
conformance to the instructions in the 
Cost Comparison Handbook. 

9. Administering the policy. 

a. Implementation.. 

(1) Each agency will designate an of- 
ficial at the assistant secretary level or 
equivalent to have overall responsibili- 
ty for implementation within the 
agency, along with subordinate con- 
tact points for major components. 

(2) Each agency will establish one or 
more offices as central points of con- 
tact to maintain cognizance of specific 
implementation actions. These offices 
will have access to all decision docu- 
ments and data pertinent to actions 
taken under the Circular and respond, 
in a timely manner, to all requests 
concerning inventories, schedules, re- 
views, and results of reviews. 

(3) Within 60 days after the date of 
this Circular, each agency will prepare 
and issue implementing regulations, 
identifying the designated official and 
the central and subordinate contact 
points. When issued, copies will be for- 
warded to OMB’s Office of Federal 
Procurement Policy for review. Copies 
of subsequent changes will also be for- 
warded for review. 


NOTICES 


(4) Each agency will recognize that 
work for the Federal Government may 
be performed by use of military per- 
sonnel, in-service civilian employees, 
and contract services, and that past 
experience demonstrates that all three 
methods have been responsive and de- 
pendable in accomplishing sensitive 
and important work. 

(5) Each agency will insure that con- 
tracts awarded as a result of reviews 
under Circular A-76: 

(a) Contain all applicable clauses 
and provisions related to equal em- 
ployment opportunities, veterans’ 
preference, and minimum wages and 
fringe benefits; 

(b) Include a provision that the con- 
tractor will give Federal employees, 
displaced as a result of the conversion 
to contract performance, the right of 
first refusal for employment openings 
on the contract in positions for which 
they are qualified; 

(c) Are awarded to a responsible and 
responsive bidder, as established under 
pertinent procurement regulations; 
and 

(d) Are administered and monitored 
to achieve proper performance, using 
appropriate contractual remedies any 
time that performance is less than sat- 
isfactory. 

(6) Each agency will exert maximum 
effort to find suitable employment for 
any displaced Federal employees, in- 
cluding: 

(a) Giving priority consideration for 
suitable positions with the Govern- 
ment; 

(b) Paying reasonable costs for train- 
ing and relocation which will contrib- 
ute directly to placement; 

(c) Arranging for gradual transition 
when conversions are made to provide 
greater opportunity for attrition and 
placement; and 

(d) Coordinating with the Depart- 
ment of Labor and other agencies to 
obtain private sector employment for 
separated workers. 

b. Inventories. Each agency will im- 
mediately compile a complete inven- 
tory of all commercial and industrial 
activities subject to this Circular. 

(1) Agencies will prepare and main- 
tain a complete inventory of all indi- 
vidual commercial or industrial activi- 
ties (as defined in paragraph 4.a.), 
with a capital investment of $50,000 or 
more, or annual operating costs of 
$100,000 or more, which they operate. 
In addition to general descriptive in- 
formation, the inventory should in- 
clude for each activity: the amount of 
the Government’s capital investment, 
the annual cost of operation, the date 
the activity was last reviewed, and the 
basis on which the activity is being 
continued under this Circular. The in- 
ventory will be updated to reflect the 
results of each review as conducted. 
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(2) Agencies will also prepare and 
maintain an inventory of all contracts 
in excess of $100,000 annually, except 
those awarded under a duly author- 
ized set aside program, for services 
which could reasonably be performed 
in-house, including any activities that 
have been converted from in-house to 
contract performance. In addition to 
general descriptive information, the 
inventory will include: the contract 
number, name of the contractor, con- 
tract period, period of any options, 
and the total contract price or estimat- 
ed cost. This inventory will be updated 
to reflect exercise of options and the 
termination and award of contracts. 

c. Reviews. Agencies will prepare a 
detailed schedule for the review of 
each commercial or industrial activity 
and contract in the inventory to deter- 
mine if the continued operation is in 
accordance with the policy and guide- 
lines of this Circular. 

(1) The schedule for review of in- 
house commercial and industrial activ- 
ities will provide for review of all activ- 
ities during the 3-year period following 
issuance of this revised Circular. Con- 
sideration should be given first to cri- 
teria that do not concern cost. Unless 
continuation is justified under para- 
graphs 7. a. or b., or the requirement is 
set aside under a duly authorized con- 
tract program, a cost comparison must 
be conducted to determine the relative 
cost of Government and private per- 
formance. 

(2) The schedule for review of con- 
tracts will show the date that each 
contract (including options) will 
expire, and the date that the require- 
ment will be reviewed to determine if 
commercial performance is to be con- 
tinued. The agency will review the 
contract cost and determine whether 
it is likely that the work can be per- 
formed in-house at a cost that is less 
than contract performance by 10 per- 
cent of Government personnel costs 
plus 25 percent of equipment and fa- 
cility costs. When this is determined 
to be likely, a cost comparison will be 
conducted. 

(3) Both schedules will be completed 
and provided to the Office of Federal 
Procurement Policy, OMB, within 60 
days of issuance of this Circular. 
These schedules will be made available 
by the agency to all potentially affect- 
ed employees and their representa- 
tives, and published for the informa- 
tion of contractors. 

(4) Reviews will be conducted in ac- 
cordance with the schedules, unless it 
is determined that a change in the 
schedule will be in the best interest of 
the Government. In such cases, when 
approved by the agency head or his 
designee, the schedule can be revised 
with 60 days notice to all affected par- 
ties. 
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(5) After the initial review, activities 
approved for continuation will be re- 
viewed again at least once every 5 
years. When it is determined by the 
agency head or his designee that the 
circumstances which supported the 
initial approval are not subject to 
change, subsequent reviews may be 
waived. These activities will be re- 
tained in the inventory, however, and 
so identified. A copy of the justifica- 
tion and the waiver will be made avail- 
able to all interested parties upon re- 
quest to the agency contact point. 

(6) When a proposed expansion, 
modernization, or upgrade exceeds the 
threshold for capital investment or op- 
erating costs, it will be reviewed as 
though it were a scheduled review of 
an existing activity. At least 60 days 
notice will be given to all affected par- 
ties. 

(7) When the number of commercial 
and industrial activities and the 
number of covered contracts is so 
great that reviews cannot be complet- 
ed in the prescribed time period, the 
agency may request approval from the 
Office of Federal Procurement Policy, 
OMB, to schedule the reviews over a 
longer period. 

d. New starts. 

(1) A new start should not be initiat- 
ed by an executive agency unless the 
justification for establishing the activ- 
ity under the provisions of this Circu- 
lar has been reviewed and approved by 
a senior official of the agency. A new 
start which involves a capital invest- 
ment or annual costs of $500,000 or 
more must be approved by the agency 
head or by an official at the assistant 
secretary or equivalent level. 

(2) The actions to be taken under 
this Circular should be completed 
before the agency’s budget request is 
submitted to OMB. Data in support of 
such budget requests will be submitted 
in accordance with OMB Circular No. 
A-11. 

(3) When Government ownership of 
facilities is necessary, the possibility of 
contract operation must be considered 
before in-house performance is ap- 
proved as a new start. If justification 
of Government operation is dependent 
on relative cost, the comparative cost 
decision may be delayed to accommo- 
date the leadtime necessary for acquir- 
ing the facilities. 

10. Appeals. 

a. Each agency will establish a proce- 
dure for an informal administrative 
review of determinations made under 
this Circular. Upon written request 
from a directly affected party raising a 
specific objection the appeals proce- 
dure will provide for: 

(1) An independent, objective review 
of the initial determination and the 
rationale upon which the decision was 
based. 


NOTICES 


(2) An expeditious determination, 
within 30 days, made by an official at 
the same or a higher level than the of- 
ficial who approved the original deci- 
sion. 

b. The appeals procedure is to pro- 
vide an administrative safeguard to 
assure that agency decisions are fair, 
equitable, and in accordance with es- 
tablished policy. The procedure does 
not authorize an appeal outside the 
agency or a judicial review. 

c. Since the appeal procedure is in- 
tended to protect the rights of all par- 
ties—Federal employees and their rep- 
resentative organizations, contractors 
and potential contractors, and con- 
tract employees and their representa- 
tives—it cannot be subject to negotia- 
tion, arbitration, or agreements with 
any one of those parties. Agency deci- 
sions are final. 

d. Agency appeal procedures, when 
issued, will also be submitted to OFPP 
for review pursuant to paragraph 
9.a.3. 

11. Effective date. 

This Circular is effective ————. 

Questions or inquiries about this 
Circular or its implementation should 
be addressed to the Office of Federal 
Procurement Policy, OMB, telephone 
number 202-395-3327. 


{Attachment A] 


EXAMPLES OF COMMERCIAL AND INDUSTRIAL 
ACTIVITIES 


AUDIOVISUAL PRODUCTS AND SERVICES 


Photography (still, movie, aerial, etc.). 

Photographic processing (developing, print- 
ing, enlarging, etc.). 

Film and videotape production (script writ- 
ing, direction, animation, editing, acting, 
etc.). 

Microfilming and other microforms. 

Art and graphics services. 

Distribuion of audiovisual materials. 


AUTOMATIC DATA PROCESSING 


ADP services—batch processing, time-shar- 
ing, etc. 

Programing and systems analysis, design, 
development, and simulation. 

Key punching and data entry services. 

Systems engineering and installation. 

Equipment installation, operation, 
maintenance. 


and 


MAINTENANCE, OVERHAUL, AND REPAIR. 


Aircraft and aircraft components. 
Ships, boats, and components. 
Motor vehicles. 

Combat vehicles. 

Railway systems. 

Electronic equipment and systems. 
Weapons and weapon systems. 
Medical and dental equipment. 
Office furniture and equipment. 
Industrial plant equipment. 
Photographic equipment. 

Space systems. 


SYSTEMS ENGINEERING, INSTALLATION, 
OPERATION, AND MAINTENANCE 


Communications systems—voice, message, 
data; radio, wire, microwave, and satellite. 


Missile ranges. 

Satellite tracking and data acquisition. 

Radar detection and tracking. 

Television systems—studio and transmission 
equipment, distribution systems, receivers, 
antennas, etc. 

Recreational areas. 

Bulk storage facilities. 


MANUFACTURING, FABRICATION, PROCESSING, 
AND PACKAGING 


Ordnance equipment. 

Clothing and fabric products. 

Liquid, gaseous, and chemical products. 
Logging and lumber products. 
Communications and electronics equipment. 
Rubber and plastic products. 

Optical and related products. 

Sheet metal and foundry products. 
Machined products. 

Construction materials. 

Test and instrumentation equipment. 


REAL PROPERTY 


Design, engineering, construction, modifica- 
tion, repair, and maintenance of buildings 
and structures. 

Construction, alteration, repair, and mainte- 
nance of roads and other surfaced areas. 
Landscaping, drainage, mowing and care of 

grounds. 


INDUSTRIAL SHOPS AND SERVICES 


Machine, carpentry, electrical, and other 
shops. 

Industrial gas production and recharging. 

Equipment and instrument fabrication, 
repair, and calibration. 

Plumbing, heating, electrical, and air-condi- 
tioning services, including repair. 

Fire pretection and prevention services. 

Custodial and janitorial services. 

Refuse collection and processing. 


HEALTH SERVICES 


Surgical, medical, dental, and psychiatric 
care. 

Hospitalization, 
care. 

Physical examinations. 

Eye and hearing examinations—manufac- 
turing and fitting glasses, and hearing 
aids. 

Medical and dental laboratories. 

Dispensaries. 

Preventive medicine. 

Dietary services. 

Veterinary services. 


outpatient, and nursing 


TRANSPORTATION 


Operation of motor pools. 
Bus service. 

Vehicle operation. 

Air transportation. 
Water transportation. 
Trucking and hauling. 


PRINTING AND REPRODUCTION 


Printing and binding. 
Reproduction, copying, and duplication. 
Blue-printing. 


RESEARCH AND DEVELOPMENT 


Basic research. 

Applied research. 

Development. 

Concept formulation and demonstration. 
R. & D. studies. 

R. & D. testing. 
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OFFICE SERVICES 


Stenographic recording and transcribing. 
Word processing/data entry. 
Mail/messenger. 

Translation. 

Information systems and distribution. 
Financial auditing and services. 
Management auditing. 


SECURITY 


Guard and protective services. 

Systems engineering, installation, and main- 
tenance of security systems and individual 
privacy systems. 

Forensic laboratories. 

FOOD SERVICES 


+ 
Operation of cafeterias, mess halls, kitch- 
ens, bakeries, dairies, and commissaries. 
Vending machines. 
Ice and water. 
OTHER SERVICES 
Laundry and dry cleaning. 
Library operation. 
Mapping and charting. 
Architect and engineer services. 
Geological surveys. 
Cataloging. 
Training (academic, technical, vocational, 
and specialized). 
Operation of utility systems (power, gas, 
water, steam, and sewage). 
{FR Doc. 78-23642 Filed 8-21-78; 8:45 am] 
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